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JEROME C. PANDELL PANDELL LAW FIRM

Attorney at Law
INCORPORATED 1990 N. California Bivd., Suite 1010

E-mail: jeromepandeli@pandell-law.com
) Walnut Creek, CA 94596

Phone: (925) 974-1700
Fax:  (925) 974-1709

November 12, 2010

Via U.S. MAIL AND FACSIMILE
Jeff S. Jordan, Esq.

Office of the General Counsel
Federal Election Commission
999 E Street, N.W.
Washington, D.C. 20463
Telephone: (202) 694-1650
Facsimile: (202) 219-3923
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Re: MUR 6379

vy

Dear Mr. Jordan:

I am responding to the complaint regards to matter MUR 6379. I am representing myself
pro perin this matter.

The Complaist—fded by Donaki L. Neison, dited Septeitiber 15, 2010—alleges thet
Pandsll Lew Firm, Inc., made an illegal corporate contribution to Respondents when an I
provided personal volunteer legal services to the campaign of Congressman Jerry McNerney.
The allegatian hinges an the assumption, tendared with no appatmmt hasis, that I was
compensaied by Pandell Law Firm, Inc., ar that the firm’s overhead otherwise increased as a
result of my activities. In fact, this assumption is incorrect: I was not compensated for his time
and his volunteer activity did not result in any costs being incurred by this Firm. The
Commission should find no reason to believe that I violated the Federal Election Carapaign Act
of 1971 (the “Act”), as amended, and it should disrziiss the matter immediately.

Acsordingly, we adopt and agiee with the rdsprate submitted this date by Counasd to
McNemey for Congress, a copy of which ia-enclesed. If you bave any quastions or sonxments
regarding this matter, then plzase éa zot hesilnte to camtrat me via telepkanc at (925) 974-1700..

If you have any questions ar camments regending this matter, then plesse do not hesitate
to contact me via telephone at (925) 974-1700.

Very truly yours,

Jerome C. Pandell, Esq.

Enclosures .
[Response_FEC_MUR.6379_11.12.2010)

E-mail: info@pandell-law.com
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FEC MAIL CENTER Coie
Go7 Fourteenth Street NW.
Brian G. Svoboda m”umc“m, s ml:

November 12, 2010

Jeff S. Jordan

Federal Election Commission
General Counsel’s Office
999 E Street, N\W "

Washington, DC 20463
Re: MURGITS
Dear Mr. Jordan:

On behalf of Congressman Jerry McNerney, McNemey for Congress, and Sue Staley, in her
official aapacity as Treasurer of McNemey for Congress (collectively, "Respondents”), this letter
is submitted in response to the Complaint filed by Donald L. Nelson, dated September 185, 2010.
The Complaint alleges that Respondenta accepted an illegal corporate contribution when an
attorney provided personal volunteer legil services to the campaign. The allegation hinges on
the assumption, tendered with no apparent basis, that the attomey was compensated by his
employer for this time, or that the firm's overhead dtherwise tacreased. In fict, this assumption
is wreng — thee attorney was not compensated for his tizme wd his vohestser acfivity did net result
in a1y cwsts being incumreld by his emiployer. Thie Comnilusion should find ao reason to beliove
ﬂmkmhﬂwdﬂﬂFM@wﬂonCmmMoﬂﬂl (ﬁh“ﬁl"),ummded.
amd it shauld dismiss the maiiey isnmediately.

L Facts

Jary McNumney is a Member of Congress represeating Califdmnin's Eleventh Congressional
Distriot. He was a vandidste for re-election to {ire House of Representatives during the 2010
mmleleehon. HnspnncipdcmpugncommmisMcNmyforCongmn(the '
"Committee").

64880-0001/LEGAL19559801.1
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Jerome Pandell is an attorney with the Pandell Law Firm, Inc. (the "Firm"). See Pandell

Affidavit§ L' During Rep. McNemey's 2008 elsation, be hed performed volwsteer services for
the Committee on his personal time. /d. 2.

In September ¢f 2010, the National Republican Congressional Committee ("NRCC") began
airing an advertisement that misrepresented Rep. McNemey's position on executive
compexmution. in response 8 this edvertiseeaent, Rsp. McNermuy's cxengraign nmuemepger asked
M. Pandali to vizhaitter to write acd sumil 2 sheat letier to a loml telerision siotien on the
campeiga's ichalf, asking them to onser airing cw adssrtisoment. Mr. Pinxdell ggmoed e do so.
Md.14.

Like many attorneys in private practice, Mr. Pandell often works long and irregular hours.
Because of this, his employer permits him, from time to time, to take time off during the day to
attend to personal matters and appointments. /d. §2. Consistent with this practice, after the
Committee approached him, Mr. Pandell told his secretary that he would be unavailable for the
next few hours due tv a persomal matter. Id. § 6. None of ME. Pandell's supervisors asked him to
peifom this werlc; lItt did sv us a volmteer 10 the sampaign, at ils diwet requust. J/d. § 5.

Tha Committac prowided Mr. Pentdall witt e draft letter amsiminiag the basic azgnments arat M.

- Pasdall edited ths lstter on kis persanal ldptop compuiter. Id. Y4, 6. Inatesd of printing the

letter onto firm stationery, he used an electronic template that permitted his letterhead to appear
on the elpetronic document. Jd. He then emailad the letter in .pdf firm 1o the station manager.
Id.q 6. Mr. Pandell called the station from hia personal cellular phone to follow up with his
request. Jd. § 7. Other than using his business email account and office to prepare and send the
letter, he Jid not use any Fites resources to assist the McNerney campaign, and his wark did not
increase e Firm's overhead. /d. §9. In toral, Mr. Pandell spent approximately 4 hours wotking
on the letter out of his offive. Mr. Pundcll mads up tiis time by working longer o laver in the
wesk. Al §8.

On Segtembur 15, 2010, cemplainant Donald L. Nelson Sled tlie present Complaint against the
wnhtthnmmmm Without any doeumentation or hasis in faut, ths Complsint
"premmn{es]" that the Firm paid Mr. Pmdziltownieandsendthulmﬂorthecotmm
L Legal Analysis
A.  Legul Bachground

The Act prohibits federal candidates from knowingly accepting or receiving contributions from
corporations. See 2 U.S.C. § 441b(a). However, the Aet and Comvnission rules expressly allow

! Ses aiso hitp://www.pandelllaw.com/Firm%20Info/Lawyers/34157982.ampx.

GA00R-00RA.ECAL 19559801.1
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individuals, even corporate employees, to volunteer for candidates. The term "contribution”
exclisdes "sarviees provided withaut campensation by any individual who volunieers an behalf
of a candidate." /d. § 431(8)(B)i); 11 C.F.R. § 100.74. If an employes is paid on a salaried
basis and is expected to work a particular number of hours per period, no contribution resuits if
the employee engages in political activity during what would otherwise be a regular work day,
provided that the tinre Is made up by the employee within a reasormble time. 11 CF.R. §
160.5&(a). -

The rules siso permit an employee to make occasional, isolated, or incidental use of the facilities
of a corporation for his or her individual volunteer activity, as long as the overhead or operating
costs of the corpomtion mre nat inoseased. Jd, § 114.9(a)(1). An amployee's uan is considazed
"occasianal” as long as thr amannt of activity does not prevent him from completing the normal
amount of work that he usually carries out during the work period. /d. The rules contain a safe
harbor for activities that do not exceed one hour per week or four hours per month. /4. §
114.9(a)(2). An employer may also use his employer's equipment or services to engage in
uncomspeasated Internet activities without wiggering a contr®buticn, as lomg as he completes s
noomal level of work. /4. £ 1090,9%g).

B.  Remsendimts Did Dok Accvpt & Contriiiltion fiem the Fisen

For the Commission to find reason to believe that a violation occurred, a complaint must set
forth sufficient specific facts which, if proven true, would actually constituts a violation. See 11
C.F.R. § 111.4; Commissioners Mason, McDonald, Sandstrom, Smith, Thomas and Wold,
Statement of Reasons, MUR 5141; Commissioners Mason, Sandstrom, Smith and Thomas,
Statement of Reasons, MUR 4960. “Unwarranted legal conclusions from asserted facts . . . or
mere speculation, . . .will not be accepted as Wue.” Statément of Reasons, MUR 5141; see also
Commissioners Wold, Mason sad Thonem, &tsiwnment of Reazens, MUR 4830 (“A mere
convRnury scusatien without any supporting evillenus dues mit shift Gee Burdon of proofe -
respmuicsis.”). A sunrginint ssay be dismissed if it comsulivts of fimtetl dllepesions thai s wfigwi
wish suflichently compelling svidsone gaavidadl is the assposme: 1o the cempising, such xx
affidevits. Statoment of Reascas, MUR 4850,

Because the Complaint is based on speculatien that is refuted by swasmn testimany, it must be
dismissed. The Complaim simply speculates, with no basis in fact or documentation, that Mr.
Pantell was paid by his employer to write the letter for fiie Committee. But, in fact, all of Mr.
Pandeli's activity fell within the recognized exemptiens. Mr. Pandell was not compensated by
the Firm to write the letter, as the Complaint alleges. He volunteered to write the letter when
asiopd te @b 9o by tve Committor, snd veas st aztivd to do so by lis suporiors. He spent four
hess an tise letter and tedived activeiies sl mevies np the mibwed time lagw in the voek. Soacgme
his sativity wes wiiolly valunticry, and becauss ho male op his missed tisao jin 2 redscmahle
perisal, the Fimm did nof mahe a coniribution in the Cammittee. 11 C.F.R. § 100.54(a).

GATIO-UB0I/LEGAL 199598011
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Nor did Mr. Pandell improperly use the Firm's resources. He spent only four hours in his Firm
office aditing the letter and emailing it to the station. He did not use printed letterhead, he edited
the letter on his personal computer, and he made all phone calls from his personal cellular phone.
Because his activities did not add to the Firm's overhead, and because he spent only four hours
during the month on this activity, this use falls expressly within the FEC's safe harbor. /d. §
114.9(a). And his use of his Firm email account and Intemet servige was permissible
uncompensated Inguunet activity. See id. § 100.94(a).

Thus, the Complaint peasesis no facts to shaw that Respondents received an illegal corporate
contribution. It is based entirely on speculation, and false speculation at that, which must be
weighed against the spesific evidence now tandased by the Commiittee through Mr. Pandell's
affidavit. The Commission should dismiss it immediately.

II. Conclusion
For the reasons set forth above, Respondents respectfully request that the Commission find no
reason to believe that they have violated the Act, and dismihs fhis matter.

Very truly yoars,

= M o~

Brian G. Svoboda
Andrew H. Werbrock
Counsel to McNemey for Congress

Enclosure

64830-0001/LEGAL19559801.1




